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Topics

• Criminal competency and the range of 
defendant capacities in legal proceedings.

• Elements of General and Specific 
competency.

• Conditions that may render individuals 
incapacitated and necessitate restoration.

• Challenges of competency restoration.



Criminal Competence

• Assessment of a defendant’s 
competence to stand trial is the most 
common forensic evaluation  
performed in the US.

• Defense attorneys have doubts about 
defendant’s competency in 10-15% of 
cases.

• Annually about 60,000+ are referred 
for exams

• Competence to Stand Trial is but one 
of several specific competencies that 
may be required of a defendant.



Specific Criminal Competencies

• Consent to search or seizure;
• Waive right to competence;
• Confess;
• Plead guilty;
• Waive right to counsel;
• Refuse an insanity defense;
• Testify (testimony competence & assessment of witness credibility);
• Sentence;
• Execution;
• Refuse treatment.



Legal Values Served by Competency

• Preserving the dignity of the criminal 
process;

• Reduce the risk of erroneous convictions;

• Protecting defendant’s decision making 
autonomy.



Criminal Competency-Autonomy

• Under the law certain decisions must 
be made by the defendant:
• Plead decision;

• Decide between jury or judge trial;

• Whether to be present at trial;

• Whether to testify at trial.

• Since decisions require waiver of 
constitutional rights they must be 
made:
• Knowingly, intelligently, and voluntarily.



Landmark Supreme Court Cases

• 1960: Dusky v. US: Competence elements

• 1975: Drope v. Missouri: Further clarification

• 1990: Washington v. Harper: Forced medication on 
incompetent inmate

• 1993: Godinez v. Moran: Decisional competency to 
plead guilty same as Dusky

• Godinez controversial and much criticized

• 2003: Sell v. US: Involuntary medication for 
restoration purpose alone may be applied 

• 2008: Indiana v. Edwards: Courts may impose legal 
counsel for MI defendants who competent to stand 
trial but not competent to conduct trial



General and Specific Competence



Consent, Capacity and Competence

• “Consent” , “Capacity” and Competence are key concepts in both civil 
and criminal arenas.

• The standard by which it is determined whether a person can make 
decisions for him or herself is whether the person able to provide 
consent (either simple consent or informed consent) depending on 
the context.

• Whether the person can provide consent often requires an 
assessment of the person’s capacity.



Consent, Capacity and Competence

• Competence is a legal construct.

• Capacity is a clinical attribute.

• Courts determine incompetence based on evidence derived from 
multiple sources including medical information.

• Mental Health Practitioners may have unique skills in evaluating 
capacity but also need supporting clinical testing
• Neuropsychological testing
• Occupational assessments
• Educational evaluations
• Vocational assessments
• Semi-structured criminal capacity assessment tools



Specific vs. General Capacity
Specific vs. General Competency

• Adults are presumed competent because they are presumed to 
possess general capacity to make informed decisions-i.e. voting, 
standing trial, consenting to sexual intimacy.

• Some specific capacities become specific competencies-i.e. driving, 
occupations requiring certificates or license to perform. 

• Marriage requires a license and specific age of consent.

• However, childbearing and childrearing requires no specific 
competency but is presumed to be a general capacity of adults.

• Thus, wide tolerance is given to styles of childrearing and education in 
our society.



Specific vs. General Capacity
Specific vs. General Competency

• A general competency, however, doesn’t imply a specific competency 
exist.

• For example, possessing a medical license denotes a general 
competence in medicine, board certification denotes specific 
competence in a specific field of medicine, but it is unlikely that a 
patient would want a licensed, board certified psychiatrist to perform 
surgery on him or her! (trust me on that)



Simple Consent and Informed Consent

• Simple consent requires an individual be informed about a matter to 
make a decision.  It does not require that the individual have full 
knowledge of the issue, options and consequences.  These decisions 
include:
• What to eat;
• What, if any, religious activities to pursue;
• What, if any, recreational activities to pursue;
• Choosing to vote, and if so, for whom;
• Choosing how to spend allowance money;
• Choosing to participate in routine medical services;
• Entering a plea of “Not Guilty” to initiate legal proceeding



Simple Consent and Informed Consent

• Decisions which have greater risks and consequences require 
Informed consent--full knowledge of the issue, options and 
consequences.  These decisions include:
• Choosing medical treatment for complex disease;

• Choosing to undergo invasive tests or surgery;

• Choosing how to manage financial resources;

• Choosing to be sexually intimate, get married, or have children;

• Entering a plea agreement.



Capacity, Competency and Mental Illness

• No single psychiatric disorder is 
dispositive of the question of 
competence.

• Conditions that pose a risk for 
incapacitation:
• Intellectual impairment
• Psychosis
• Mood Disorders
• Delirium
• Dementia
• Any other condition that impairs 

cognition. 



Capacity, Competency and Mental Illness

• Some conditions may produce 
permanent incapacitation.

• Some conditions may produce 
temporary incapacitation.

• Some conditions may resolve with 
appropriate treatment.



Elements Common to all Capacity Assessments

• Possess ability to understand the situation, alternative options, risks 
and benefits, and consequences of not choosing.

• Possess ability to use information in a logical and rational way to 
reach a decision.

• Possess ability to communicate decision (either verbally or other 
effective means).



Pitfalls in Assessing Capacity

• Logical and Rational implies that a 
delusional or psychotic thought 
process is not interfering with decision 
making

• Full appreciation of situations is 
actually quite rare, even in unimpaired, 
generally competent adults.

• A bad choice, however, is not 
necessarily an incompetent choice.



General Considerations of Competency Evaluations

• Unlike non-forensic evaluations,  the 
competency exam is neither voluntary nor 
confidential.  

• The examiner is not entering a therapeutic 
relationship with the defendant.

• The examiner is working as an agent of the 
state rather than as an agent for the 
defendant.

• This blurring of responsibility is known as 
Mixed Agency.   



Historic  Background
• Most American law is based on early 

English common law.

• Under English common law a 
defendant had to enter a plea or the 
process would be blocked.

• Court officials forced a plea via Peine 
forte et dure; heavy rocks were placed 
on top of the defendant until either a 
plea was entered or the defendant 
crushed.

• This became known as “Pressing a 
Charge” 



Historic  Background

• As the law evolve it was recognized not all 
defendants were capable of entering a plea.

• Hales plea to the Crown (1788) and the 
Criminal Lunatics Act  (1800) created new 
standards:
• inability to communicate with counsel

• understand nature of the trial

• testify on one’s behalf

• These components are heavy cognitive 
criteria which are still reflected in modern 
standards.



Dusky v U.S. (1960)

Landmark US Supreme Court case that 
affirmed defendant’s right to a 

competency hearing prior to trial

Court also set standard of competency

“ The test must be whether he has 
sufficient present ability to consult 
with his lawyer with a reasonable
degree of rational understanding, and 
whether he has a rational as well as 
factual understanding of the 
proceedings against him”



Weiter v. Settle (1961 Missouri)
Court identified eight elements of competency

• Appreciation of time, place and things;

• Elementary processes are such to apprehend that 
he is in a court of law, charged with a criminal 
offense;

• That there is a Judge on the Bench;

• A prosecutor who will try to convict him;

• A lawyer who will undertake to defend him;

• That he will be expected to tell his lawyer the 
circumstances, to the best of his mental abilities, 
the facts surrounding him at the time and place (of 
the alleged violation);

• That a jury will be present to judge him;

• He has memory sufficient to relate those things in 
his own manner.



Competency
• Competency proceedings address 

themselves only to the characteristics 
and functional abilities of the defendant 
at the time of evaluation and in relation 
to future criminal court proceedings.

• In contrast, the question of criminal 
responsibility inquires about the 
defendant’s mental state at the time of 
the alleged offense. 

• The standard to represent oneself at trial 
is the same as that to be represented by 
counsel. 



The Incompetent Defendant

• Early English courts would send 
incompetent defendants to jail until 
the defendant’s condition improved or 
the defendant died.

• Until 1972, American courts did the 
same.

• Jackson v. Indiana

• All states now require periodic 
reassessment of capacity to stand 
trial. 



Challenges of Competency Restoration

• Research is limited on restoration.  Most research has 
focused on competency evaluation.

• Adult defendants with severe psychotic disorders and 
cognitive impairments are more likely to be found 
incompetent and less likely to be restored to 
competency thereafter. 

• Dusky and Jackson continue to have significant 
implications for current forensic practice.  Whereas 
Dusky provides a legal definition of competency, 
Jackson clarifies the limitations of commitment.

• Dusky requires a functional analysis of a defendant’s 
current capacities, so deficiencies can be targeted for 
intervention.



Challenges of Competency Restoration

• When a defendant cannot be restored to capacity 
a Jackson hearing is called.

• Results and procedures of a Jackson review vary 
by state.

• In Minnesota, incompetent misdemeanor 
defendants have their charges dropped upon 
commitment.

• Felony complaints, other than murder or by 
special notice, expire after three years.  Murder 
remains charged out indefinitely.

• Courts usually request updated Competency 
(Rule 20.01) exams every 6 months.   



Minnesota Standards

Competency to proceed (Rule 20.01)

• The court may not allow a defendant to 
enter a plea or be tried or sentenced for 
any offense if the defendant: 
• (1) Lacks sufficient ability to consult with a 

reasonable degree of rational understanding 
with defense counsel; or 

• (2) Is mentally ill or deficient so as to be 
incapable of understanding the proceedings or 
participate in their defense. 



Minnesota Standards

Mental Deficiency

• Not clearly defined in Rule 20 but includes individuals who 
are so mentally impaired as to meet the incompetent to 
stand trial standard.

• Being intellectually disabled (DSM 5), however, is a 
necessary but not sufficient condition to be found 
incompetent for mental deficiency.

Mental Illness

• An organic  disorder of the brain or a substantial 
psychiatric disorder of thought, mood, perception, 
orientation, or memory which grossly impairs judgment, 
behavior, capacity to recognize reality or to reason or 
understand .

• Mental Illness may not correspond to DSM 5.  



Challenges of Competency Restoration
• In general research suggests that restoration attempts 

have been largely successful.

• Pirelli et. al did a meta-analysis of 68 studies between 
1967 and 2008 and found 81% of defendants were 
restored within 90-120 days.

• Evaluees with psychotic disorders were 8 times more 
likely to be incompetent than non-psychotic evaluees.

• Negative symptoms of Schizophrenia were more 
difficult to treat than positive symptoms.

• Higher likelihood of non-restorability was correlated 
to number of hospitalizations and lower 
responsiveness to medication. 

Source: Pirelli et al; Psychol Pub Pol’y &L  17:1-53, 2011   



Elements Necessary for Successful Restoration

• Availability of appropriate medication
• Cohort of highly trained forensic professionals 

experienced in competency standards, 
restoration interventions, courtroom procedures 
and expert testimony.

• Additional psychosocial services and 
rehabilitation resources that, while peripheral to 
restoration, may aid  in mental health recovery 
and reintegration.

• These considerations thus beg the question–
Where best can competency restoration take 
place?



Locations of Restoration Efforts

•Hospital

• Jail

•Outpatient



Hospital based Restoration Efforts

• Humane setting for sick people.

• Potential concentration of 
trained professionals

• Ability to force medications if 
necessary

• Collateral re-integrative services

• Secure environment can handle 
more serious offenses

• Downside is shortage of beds 
and cost



Jail based Restoration Efforts

• Lower cost

• Can maintain dangerous defendants in secure 
environment

• May be successful if highly trained 
professionals are available—resource issue for 
small or rural jails

• Rare to force medication

• Less severely ill defendants can be served in 
jail and more complex/ difficult to treat 
defendants transferred to hospital



Community based Restoration Efforts

• Variable cost depending on intensity and 
staffing

• Best suited to low risk defendants

• Rural setting may not have sufficient 
community experts to provide services

• Will likely fall to community corrections or 
Social Services to provide treatment

• Unlikely to force medication

• Treatment services may be prolonged—
perhaps longer than the sentence to be 
served if defendant convicted



Treatment Setting State Hospitals* Jails† Outpatient‡

Costs $300–$1,000 per day $42–$222 per day $100–$500 per day

Rates of restoration 80–90% 55–86% 54–70%

Mean LOSR (per 
research)

73 days
57.4 days, usually followed by 
transfer to state hospitals

149–207 days

Patients served
High % of defendants with 
psychotic disorders

Moderate % of defendants 
with psychotic disorders

Moderate to low % of 
defendants with 
psychotic disorders

Crime type/risk
Moderate to high level of 
dangerousness

Moderate to high level of 
dangerousness

Moderate to low level of 
dangerousness

Medication 
considerations

High % of adherence, largely due to 
greater resources to administer 
involuntary medications

Administration Limited resources 
for involuntary medication 

High % of 
adherence, largely 
based on screening

Malingering 
considerations

May teach defendants how to 
malinger more convincingly

Theoretically ideal for 
malingerers

Setting less likely to affect 
malingering either way

Attributes of State Hospital, Jail and Outpatient Restoration Programs

Source: Danzer et al; Competency Restoration for Adult Defendants in Different Treatment Environments J AAPL online Feb 2018

http://jaapl.org/content/47/1/68.long#fn-1
http://jaapl.org/content/47/1/68.long#fn-2
http://jaapl.org/content/47/1/68.long#fn-3


Minnesota Restoration Practices

• Traditionally MSH provided informal restorations 
for serious offender during 60 evaluations and 
after civil commitment.

• DHS operated a “competency restoration service” 
but recently declared service will be discontinued 
likely due to mounting bed pressure in undersized 
state mental health institutions.

• Competency Restoration in communities/counties 
will prove to be problematic without adequate 
training, experts or facilities


